
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY,
Petitioner,

ILLINOIS ENV1IRON~ENTAL
PROTECTIONAGENCY,

Respondent.

)
)
)
)
)
)

NOTICE

PCBNo. 03-214
(LUST Appeal)

V.

RECEIVED

CLERK’S OFFICE

MAY 272005
STATE OF ILlINOIS

Pollution Control Board

Dorothy M. Gunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

Carol Webb,HearingOfficer
Illinois PollutionControlBoard
1021 North GrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

FredC. Prillaman
Mohan,Alewelt, Prillaman& Adami
Suite325
1 North Old CapitolPlaza
Springfield, IlL 62701-1323

PLEASE TAKE NOTICE that I have today filed with the office of the Clerk of the Pollution
Control Board a MOTION FOR LEAVE TO FILE INSTANTER andRESPONSETO PETITIONER’S
PETITION FOR SUPPLEMENTAL ATTORNEYS’ FEES, copiesof which are herewithservedupon
you.

Respectfullysubmitted,

AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 25, 2005

ENVIRONMENTAL PROTECTIONAGENCY



BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

v. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR LEAVE TO FILE INSTANTER
RESPONSETO PETITION FOR SUPPLEMENTAL ATTORNEYS’ FEES

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ.Kim, Assistant Counseland SpecialAssistantAttorney

General,~and,pursuantto 35 Ill. Adm. Code101.500,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) granttheIllinois EPA leaveto file instanterits Responseto Petitioner’s

Petition for SupplementalAttorneys’ Fees. In supportof this motion, the Illinois EPA statesas

follows:

CLERK’S OFFICE

MAY 272005
STATE OF ILLINOIS

P~IIutj~nControl BoardPCBNo. 03-214
(LUST Appeal)

1. ThePetitioner,Illinois Ayers Oil Company,servedits Petition for Supplemental

Attorneys’ FeesupontheIllinois EPA on April 20, 2005. TheIllinois EPA filed two subsequent

motions for extensionof time, seekingadditional time to file a responseto the Petitioner’s

petition.

2. Due to the work load of staff within the Illinois EPA, the responseand

accompanyingaffidavitwerenot finalizeduntil thepresentdate.

3. Counsel for the Illinois EPA regrets the delay in filing the responseto the

Petitioner’spetition. The shortdelayshouldnot prejudicethe rightsofthePetitioner,especially

giventhat thepaymentvoucherin questionhasbeenin theprocessingstagesincewell beforçthe

filing ofthePetitioner’spetition.
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WHEREFORE, for the reasonsstated above, the. Illinois EPA hereby respectfully

requeststhat the Board grant the Illinois EPA leave to file instanter its Responseto the

Petitioner’sPetitionfor SupplementalAttorneys’ Fees.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021NorthGrandAvenueEast
P.O.Box19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 25,2005

This filing submittedon recycledpaper.
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

v. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITION FOR SUPPLEMENTAL ATTORNEYS’ FEES

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code 101.500,herebyrequeststhat theIllinois Pollution

Control Board (“Board”) deny the Petitioner’s Petition for SupplementalAttorneys’ Fees

(“Petitioner’spetition”). In supportof this response,theIllinois EPA statesasfollows:

I. BACKGROUND

On April 1, 2004, theBoardissuedan orderin this matter,resolvingtheissuesraisedon

appealby thePetitioner. As partoftheorder,theBoardreversedin partandaffirmed in partthe

Illinois EPA’s final, decision. On May 3, 2004, the Petitioner filed a motion with the Board,

seekinga finding by the Board that the legal fees incurred aspart of bringing the appealbe

authorizedfor reimbursementpursuantto Section57.8(1)oftheIllinois EnvironmentalProtection

Act (“Act”) (415ILCS 5/57.8(1)).

On August5, 2004, the Board enteredan order, granting the Petitioner’s requestand

orderingthe Illinois EPAto reimbursethe legal feesincurredby thePetitionerin the amountof

$44,456.49. On September16, 2004,theIllinois EPA filed a motion for reconsideration,asking

that the Boardreconsiderits decision. On October7, 2004,the Board issuedan orderdenying

theIllinois EPA’s motion for reconsiderationand affirming the awardof reimbursementof legal

RECE~VE~

CLERK’S OFFICE

MAY 272005
STATE OF ILLINOIS

Pollution Control Board
PCBNo. 03-214
(LUST Appeal)
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fees. Includedin the orderissuedby the Boardwasthestatementthat, pursuantto Section41(a)

of the Act (415 ILCS 5/41(a)), the Board’s order may be appealeddirectly to the Illinois

AppellateCourtwithin 35 daysafterserviceofthe order. The Illinois EPA receivedserviceof

the Board’sorder on or about October12, 2004. Thirty-five daysfrom October12, 2004, is

November16, 2004.

II. THE ‘ILLINOIS EPA HAS ACTED DILIGENTLY

In thePetitioner’spetition,theclaim is madethat theIllinois EPAhasneverappealednor

compliedwith theBoard’sAugust5, 2004 final decision. Further, thePetitionerarguesthat by

all appearances,the Illinois EPA is deliberatelyand systematicallydisregardingthe Board’s

ordersbyrefusingto reimbursetheattorneys’fees. Petitioner’spetition,p. 2.

Theclaimsby thePetitioneraresimplyincorrect. As describedabove,theIllinois EPA

soughttheBoard’sreconsiderationof its August2004order,aswas theIllinois EPA’s right, and

in October2004 the Board ruled on that request. The Illinois EPA had until the middle of

November2004to decidewhetherornot to further file an appealoftheBoard’sruling. It would

be prejudicial to theIllinois EPA’s rights, andindeedthe rightsof any partythat appearsbefore

theBoard, to find that taking the time to actively considerwhetheror not appealof an order of

the Board is a decisionthat shouldbe held againstthe party. The Petitionerargues’that the

Illinois EPAhaseffectivelydonenothingsinceAugust5, 2004, in responseto theBoard’sorder.

Nothingcouldbe further from thetruth.

The Illinois EPA first exercisedits right to ask the Board to reconsiderits decision.

WhentheBoard issueda decisionon thatrequest,theIllinois’ EPAthentookthetime to.consider

whetheran appealto the AppellateCourt should be taken. The time allowedby statutefor a

party,including theIllinois EPA, to decidewhetheror not to furtherappeala decisionis not time
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that shouldbe held againsta party. At best,whenthe Illinois EPA decidednot to appealthe

Board’sorders(andthat decisiondid not have to be madeuntil November16, 2004),then the

Petitionercould makea valid claim that actionshouldbe takenin responseto theBoard’sruling

to awardattorneys’fees.

After November16, 2004, therewasa shortperiodof timethat passedbeforetheIllinois

EPA’s Leaking UndergroundStorageTank Claims Unit (“LCU”) was informed that steps

neededto be takento processthe paymentvoucherfor the fees. On December15, 2004, a

memorandumwas sent from the Illinois EPA’s Division of Legal Counselto LCU instructing

that sucha voucherbeprocessed.Affidavit of Doug Oakley,p. 1 (attached). The actual time

betweenthe expirationofthedateby which to file an appealandthe memorandumto LCU was

18 businessdays.

While thePetitionermayarguethat even18 daysis a long period of time, in practical

termsit could not andshould be interpretedas any intention decisionto delaypaymentby the

Illinois EPA of the legal fees. The truth of the matter is that at no time hastherebeenany

disregardor deliberatedisobedienceof theBoard’sorder. All that hastranspiredsincethe final

dateby which theIllinois EPA couldappealtheBoard’sdecisionshasbeenthe systematicand

normalhandlingofapaymentvoucher.

Further, sinceNovember2004to the present,therehavebeendelaysin paymentsfrom

the UndergroundStorageTank Fund (“UST Fund”) with the exceptionof one month. The

delaysare attributableto theconsistentlackof adequatebalancesin the UST Fundto allow for

thepaymentof all pendingvouchers. OakleyAIfidavit, p. 2. Whensuchshortagesin theUST

Fundbalanceoccur,a priority list for paymentis generatedandpaymentsarehandledpursuant

to the date on which a completeapplication for paymentwas receivedpursuant to Section
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57.8(a)(3)of theAct (415 ILCS 5/57.8(a)(3)). Thepaymentfor thefeeshereis beinghandledno

differently than all other paymentvouchersfor costs to be paid from the UST Fund, in that

prioritizationis utilized andsomepaymentsmustwait until their priority hasmovedsufficiently

high on the list.

The paymentvoucherfor the fees awardedin the Board’s August2004 order is being

processed,is on thepriority list, andwill be approvedandpaid whenit moveshigh enoughon

the priority list. OakleyAffidavit, p. 1. This scenariois the samefor eachand everypayment

voucheron the list at this time. Therehasbeenno conspiratorialor disobedientact by the

Illinois EPA to fail to pay thecostsat issue;rather,thepaymentvoucheris simplyexperiencing

the samedelays(dueto the low balanceof theUST Fund) that all otherpaymentvouchersare

experiencing.

III. CONCLUSION

The Illinois EPA has actedwith all due and normaldiligence in the handling of this

matter,andhasnot disregardedanyorderoftheBoard in theprocess.Thepaymentvoucherfor

theattorneys’fees in theamountof $44,456.49is presentlyin theprocessingstage,andwhenit

is due for paymenta checkwill be issued. To treat this paymentvoucherdifferently than all

otherpendingpaymentvoucherswould be inconsistentwith thestatutorysystemofprioritization

during times of low balancein theUST Fund. Thereis no malfeasanceor nonfeasanceon the

partof theIllinois EPA thatwouldwarrantthe impositionofany further feesin this matter. For

thesereasons,theIllinois EPArespectfullyrequeststhat theBoard denythePetitioner’spetition.
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WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhattheBoardenteranorderdenyingthePetitioner’spetition.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
R det

Jo J. im
AssistantCounsel
SpecialAssistantAttorney General
Division ofLegal Counsel
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May25, 2005

This filing submittedon recycledpaper.
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STATEOF ILLINOIS )
) SS

SANGAMON COUNTY )

AFFIDAVIT

I, Doug Oakley;uponmy oath,do herebystateasfollows:

1. I am employedas the Managerof the Leaking UndergroundStorageTank Claims Unit

(“LCU”) for theIllinois EnvironmentalProtectionAgency(“Illinois EPATT).

2. As ManageroftheLCU, I havereviewedthestatusofthependingpaymentvoucherto pay

certaincorrectiveactioncosts(sodeemedby theIllinois Pollution ControlBoard(“Board”) in

anorderdatedAugust5, 2004, in thecaseofIllinois AyersOil Companyv.Illinois EPA,PCB

Q3-214).

3. Therequirementto paythelegaldefensefees,foundto becorrectiveactioncostsbytheBoard

in its August2004order, totals$44,456.49.

4. Thevoucherto payIllinois AyersOil Company(“Ayers”) is currentlyin theprocessingstage

within Illinois EPA. Thevoucheris onapriority list, listed by queuedateandamount,as

prescribedby Section57.8(a)(3)of theIllinois EnvironmentalProtectionAct (“Act”) (415

ILCS 5/57.8(a)(3)). Whenthevouchermovessufficientlyhigh on thepriority list, it will be

approvedforpaymentandforwardedto theOffice oftheComptrollerin thesamemanneras

all othervoucherscurrentlyon thepriority list.

5. OnDecember15,2004, amemorandumwassentto LCU from theDivisionofLegal Counsel

requestingthatstepsbetakento processapaymentvoucherforthefees. Followingreceiptof

thememorandum,LCU beganprocessingthepaymentvoucherin thesamemannerasall other

requestsforpaymentfrom theUndergroundStorageTankFund(“UST Fund”).

6. Therehasbeenno intentionalordeliberateattemptofanykindto delayorpreventthepayment

ofthefees/coststhat werethesubjectoftheBoard’sAugust2004order.

7. Thequeuedateassociatedwith thepaymentvoucherwill besetasAugust5, 2004,thedateof

theBoard’sorderfinding that the legaldefensefeeswerecorrectiveactioncosts. ‘

8. It is difficult to estimateexactlywhenthepaymentvoucherwill beforwardedto theOfficeof

theComptroller,giventheever-changingstatusoftheUSTFundbalanceandprioritizationof

paymentvouchers.



9. Thepresentexpectationis thatnewclaimsfor paymentfrom theUSTFundwill takeanywhere

from six to ninemonthsfrom thedateof submissionto paymentby theComptroller.

10. From November2004throughMay2005, therehavebeenpaymentsdelaysin everymonth

exceptforMarch2005. Thesedelaysareattributableto thelackofan adequatebalancein the

- USTFundto payall pendingclaims.

11. To thebestofmy knowledge,the informationhereinis trueandaccurate.

FURTHERAFFIANT SAYETH NOT.

Dou~A3akley I’
Subscribedandswornto beforeme

thisc~5~dayof ,2005.

BRENDA BOEl*1~’~NotaryPublic NOTARY PUBLIC, STATE O~lLUNOiS5~,

•~MYCOMMISSION EXPIRES 11.14-2O.~
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on May25, 2005,I servedtrue and

correct copies of a MOTION FOR LEAVE TO FILE INSTANTER and RESPONSETO

PETITIONER’SPETITIONFORSUPPLEMENTALATTORNEYS’ FEES,by placingtrueand

correct copies in properly sealed and addressedenvelopesand by depositing said sealed

envelopesin aU.S. mail dropbox locatedwithin Springfield, Illinois, with sufficientFirst Class

Mail postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gurm,Clerk FredC. Prillaman
Illinois Pollution ControlBoard Mohan,Alewelt, Prillaman& Adami
JamesR. ThompsonCenter Suite325
100 WestRandolphStreet 1 North Old Capitol Plaza
Suite 11-500 Springfield, IL 62701-1323
Chicago,IL 60601

CarolWebb,HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143 (TDD)


